FLORIDA TRANSPORTATION AND
ECONOMIC DEVELOPMENT COUNCIL
MEETING
WEDNESDAY, JUNE 9, 2010
9:30 A.M. -12:30 P.M.

MIAMI, FL



TAB 1
CALL TO ORDER



AGENDA

FLORIDA SEAPORT TRANSPORTATION AND ECONOMIC DEVELOPMENT COUNCIL MEETING

Wednesday, June 9, 2010
9:30 A.M. -12:30 P.M.

Hilton Miami Downtown
1601 Biscayne Boulevard
Miami, Florida 33132
Phone: 305-374-0000 Fax: 305-714-3704

10.

11.

12.

13.

14.

/njl

Call to Order

Roll Call

Approval of the Minutes of January 12, 2010, FSTED Council Meeting
Report from Seaport Environmental Management Committee
Legislative Report on 2010 Regular Session

Report on Seaport Security - Kim Petersen, TranSystems

Agency Reports

A. Department of Community Affairs
B. Department of Transportation
1. Overview from FDOT - FDOT Budget Issues

2. Discussion of FDOT/FSTED Seaport Funding Issues
3. Trade Flow Analysis
4. Update on Seaport SIS Criteria
5. Other Issues
C. Governor’s Office of Tourism, Trade and Economic Development
Report from Project Review Group
Review of Seaport State Funding Spend Downs
Discussion of FSTED Program Allocation Process
Report on Federal Initiatives and Funding Opportunities

Report on TIGER Grants - Lauren Brand, MARAD

TIGER Il Grants - National Infrastructure Investment Program
Federal Surface Transportation Authorization Act

Other

COow>

Discussion of Next Steps - Action Plan and FSTED Policy Initiatives
Other Issues

Adjournment
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TAB 2
ROLL CALL



FLORIDA SEAPORT TRANSPORTATION AND ECONOMIC DEVELOPMENT
COUNCIL

ROLL CALL
MEMBER: DESIGNEE:
STAN PAYNE, CANAVERAL
PHIL ALLEN, EVERGLADES
VAL SCHWEC, FERNANDINA
FAYE OUTLAW, FT. PIERCE
RICK FERRIN, JACKSONVILLE
(VACANT), KEY WEST
DAVID McDONALD, MANATEE
BILL JOHNSON, MIAMI
MANNY ALMIRA, PALM BEACH
WAYNE STUBBS, PANAMA CITY
CLYDE MATHIS, PENSACOLA
TOMMY PITTS, PORT ST. JOE
WALTER MILLER, ST. PETERSBURG
RICHARD WAINIO, TAMPA
CHRIS HART, GOVERNOR'S OFFICE OF
TOURISM, TRADE, AND

ECONOMIC DEVELOPMENT

TOM PELHAM, DEPARTMENT OF
COMMUNITY AFFAIRS

STEPHANIE KOPELOUSQOS, DEPARTMENT OF
TRANSPORTATION

6/09/10
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TAB 3
APPROVAL OF MINUTES OF
JANUARY 12, 2010
FSTED COUNCIL MEETING



TAB 4
REPORT FROM SEAPORT
ENVIRONMENTAL MANAGEMENT
COMMITTEE



TAB 5
LEGISLATIVE REPORT ON
2010 REGULAR SESSION



We note that the same coalition that battled against this sweep during the
Regular Session now will be asking the Governor to veto the sweep in the budget. There also is a contingency
provision which states if the federal government extends the Federal Medicaid Assistance Percentage (FMAP)
rate, as provided under the American Reinvestment and Recovery Act (PL 111-5), from December 31, 2010,
through June 30, 2011, the sweep will be reduced by $40 million.



At this moment, we have not been informed as to the fate of the $3,369,663, in Intermodal funds which were in
a different line item and which may affect projects for Manatee ($145,000), Miami ($1,393,685), and Tampa
($1,830,978).

Because it is shaping up to be a very different political interim period than originally anticipated, we understand
that the Governor may veto a significant portion of the budget, or possibly veto the entire budget and call the
Legislature back into a Special Session to rewrite a new budget.

CS/CS/CS/HB 963 and CS/CS/CS/CS/SB 2000 - Port Policy/Regulatory Relief Bills. Representative Lake Ray
(R-Jacksonville) and Senator Jeremy Ring (D-Margate) worked very, very hard to shepherd this significant piece
of policy/regulatory relief legislation through the process. This legislation specifically addresses the following
topics:

A. Port Conceptual Permits. Creates a priority permit review method that can be used by a seaport to “pre-
qualify” sites for construction. During the duration of this conceptual permit, the seaport has agency
assurance that the “engineering and environmental concepts upon which the designs of the port
conceptual permit are based are likely to meet applicable rule criteria for the issuance of construction
permits for subsequent phases of the project.” DEP is required to develop rules delineating the specifics
of this program. We envision this process to be “hands on” for the Florida Ports Council, staff,
consultants and port representatives. The FSTED Council Seaport Environmental Management
Committee may be the appropriate entity for this endeavor.

B. Stormwater Management Systems Serving Overwater Piers. Authorizes the use of alternative stormwater
treatment and design criteria at seaports for the construction, operation, and maintenance of stormwater
management systems serving overwater piers. DEP is required to develop rules delineating the specifics
of this alternative process. “Hands on for those specifically affected.”

C. Reduction of Match for Rehabilitation of Wharves and Piers. Reduces the seaport match required under
the FSTED Program for projects involving the rehabilitation of “wharves, docks, berths, bulkheads, or
similar structures” from 50 percent to 25 percent.

D. Flexibility Language for FSTED Program Funding Process. Requires the FSTED Council to identify
specific seaport projects only for the current year of the Five-Year Tentative FDOT Work Program, but
not for the subsequent four years. The FDOT must submit the total amount of funding to be allocated
to seaport projects for the current year and the subsequent four years for inclusion in the FDOT Work
Program.

The legislation also creates an expedited process for the submission of work program amendments for
seaport projects. Such amendments must be submitted to the Governor within 10 days after the later of
the date the request is received by FDOT or the effective date of the amendment, termination, or closure
of the applicable funding agreement between FDOT and a seaport as required to release the funds from
the existing commitment. The process also allows for an expedited process for the transfer of prior year
funds between projects, seaports, and districts. It also provides for the transfer of unexpended “budget”
authorization between seaport projects as identified in the approved work program amendments.

E. Dredging Permits Issued by DEP. Directs DEP to specifically create by rule a supplemental permitting
process for maintenance dredging and other dredging. Specifically increases the mixing zone for
turbidity while maintenance dredging is ongoing and after such dredging is completed. Increases the
presumption of post-storm permit compliance with this section from 2-years to 3-years. DEP is required
to develop rules to implement these changes.
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F. Public/Private Partnership Authority. Specifically authorizes seaports to “receive or solicit proposals
from and enter into a public-private infrastructure project agreement with a private entity or consortium
of private entities, to build, operate, manage, maintain, or finance a port-related public infrastructure
project.”

In addition to these statutory modifications, we also have spoken with FDOT about the status of the changes to
eligibility criteria for SIS projects. At the request of FDOT, we did not continue to pursue statutory language
which would have further clarified eligibility criteria for SIS seaport projects. Itis our understanding that agency
modifications to eligibility criteria with respect to wharves, docks, and berths will be announced very soon.

Despite an inordinate amount of “technical massaging” from agency and legislative staff, this legislation made
it through a number of committee stops and the full House and Senate without negative debate or a single “no”
vote. This is highly unusual. In a year with budget revenues so grim, this legislation speaks to the leadership
of Representative Ray and Senator Ring and the desire of the Legislature to assist seaports in a way that they
could — by offering policy/regulatory relief. In reality, this collaborative, cooperative effort by seaports, various
state agencies, the Governor’s Office, and the Legislature was as significant as the bill itself. We expect that
the Governor will want to host a signing ceremony on this legislation, and we will keep you informed on this
issue.

Regular Session 2010 “Jobs Legislation”. This legislation was the subject of significant negotiations between
the Senate leader on the issue (Senator Don Gaetz, R-Destin) and the House leader on the issue (Representative
Ellyn Bogdanoff, R-Ft. Lauderdale). In the end, as noted by Senate Gaetz, the legislation looked a lot like what
passed out of the Senate on March 25, 2010.

The legislation did include an amendment to the state’s Qualified Targeted Industry Tax Refund program to
authorize an additional tax refund equal to $2,000 times the number of jobs specified for that business under the
program if that business increases exports of goods through a Florida seaport by at least 10 percent in value or
tonnage in each of the years that they would receive a tax credit under this program.

The legislation did not include any infrastructure investment funding legislation. At the end, we heard that
concerns over the rate of return on sales of tax credits, as well as selection of a financial advisor led to the
removal of the $350 million capital investment fund provisions from the bill. Supporters of infrastructure
funding remain committed and have asked us to help push where possible after the dust settles from Regular
Session 2010.

CS/CS/CS/HB 1271 and CS/CS/CS/SB 2362 — Transportation Bills. This transportation “clean-up” bill was
passed by the House and Senate late on the last day of Regular Session. The legislation was significantly
amended to include such issues as disposal of property at public airports, signage removal on state roads, over-
weight truck certificates, and restructuring of the Board of Pilot Commissioners and the Pilotage Rate Review
Board.

With respect to the Board of Pilot Commissioners (this board sets the number of pilots in the state and the
qualification requirements for becoming a pilot), the 10-member board was modified to revise the 5-citizen
member requirement of the board to specifically require the appointment of: two members from cruise, cargo,
or maritime industry; one certified public accountant; and two citizen members with no involvement or financial
interest in the pilotage profession, cruise, cargo, or maritime industry.

With respect to the Pilotage Rate Review Board (this board sets the rates for pilotage areas), the 7-member board
was modified to specifically require the appointment of: two members that are licensed pilots actively practicing
their profession; two members actively involved in a professional or business capacity in the cruise, shipping,
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or maritime industry; a certified public accountant with at least five years experience in financial management;
and two members “who are citizens of the state.”

We have heard that there is significant concern over the inclusion of the over-weight truck certificates in this
legislation, and that some are asking the Governor to veto this legislation because of the inclusion of this

language in the bill.

LEGISLATION THAT DID NOT PASS DURING REGULAR SESSION 2010:

1. CS/CS/HB 1169 and CS/CS/SB 1992 - Port Investment Bills. The port investment bills did not make it into the
final version of the “Jobs” Bill. As reported, there was an attempt by the House to include a “broader” capital
investment program in the Jobs Bill. However, a variety of concerns over the use of tax credits and selection of
investment advisors led to the removal of that language from the final bill. Without agreement to support the
port-specific language and the use of tax credits for an investment fund, the passage of HB 1169 or SB 1992 was
impossible.

As stated above, supporters are pressing forward for a hearing and passage of this legislation during the next
appropriate Session. Representative Lake Ray has already stated he would be refiling the bill as soon as possible,
and Senator Jeremy Ring also has stated his intent to file legislation supported by Florida’s seaports. We will
include a discussion of this issue at our meetings in June 2010.

2. CS/SB 274 — Domestic Security. As you may recall, this bill was amended by Senator Mike Bennett (R-
Bradenton) to include language repealing the state background check requirement for port workers. This
language was not amended on any House bills, and the bill ultimately died in the Senate Criminal Justice
Committee. Senator Bennett has stated that he would be willing to file a separate bill on seaport security issues
for Regular Session 2011.

3. HB 493/SB 1180 — Election of Members of Governing Boards Possessing Authority to Adopt Millage Rates.
Both of these bills died in their original committee of reference. The House bill was “workshopped” in the House
Governmental Affairs Policy Council, but no amendments were filed on the legislation and the legislation was
never voted upon. The Senate bill was never heard.

4, FSTED Program Funding. In a year with such contentious debate over the budget and decreases in state
revenues, we garnered no support for increasing the Chapter 311 FSTED Program funding level even if delayed
for several years. The House refused to consider any form of bonding, period.

This was a successful session for raising the level of attention with respect to seaports. We appreciate the effort that each
of'you put in to contacting your legislative delegations and the outstanding support of your individual port representatives
here in Tallahassee. The Florida Chamber of Commerce, TaxWatch, Associated Industries, Manufacturers Association
of Florida, and Space Florida were among those who stood in support of seaport legislation.

There is some work left undone, but we believe we are well-established for continuing discussions on the need for
additional investments in Florida’s seaport infrastructure and the need to continue reviewing regulatory issues — such as
seaport security laws and regulations.

We look forward to our meetings in June 2010, and thank you for your support and guidance.

mlr/njl/tk
CS/CS/CS/HB 963 is posted on the Florida Ports Council website: www.flaports.org under the Documents Tab.
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F L ORIDA H O U S E O F R EPRESENTATI V E S

ENROLLED
CS/CS/CS/HB 963, Engrossed 1 2010 Legislature
1 A bill to be entitled
2 An act relating to seaports; creating s. 373.4133, F.S.;
3 providing legislative findings; providing for port
4 conceptual permits; providing which ports may apply for a
5 port conceptual permit; authorizing a private entity that
6 has adjacent property to apply for a permit; specifying
7 the length of time for which permit may be issued;
8 providing that a permit is a conceptual certification of
9 compliance with state water quality standards and a
10 conceptual determination of consistency with the state
11 coastal zone management program; providing for permit
12 applications and application requirements; requiring the
13 Department of Environmental Protection to effect a certain
14 balance between the benefits of the facility and the
15 environment; providing that a permit provides certain
16 assurances with respect to construction permits if certain
17 requirements are met; providing for advance mitigation;
18 providing that approval of certain submerged lands
19 authorization by the Board of Trustees of the Internal
20 Improvement Trust Fund constitutes the delegation of
21 authority to the department for final agency action;
22 providing an exception; providing procedures for the
23 approval or denial of an application; providing for
24 administrative challenges; authorizing the department and
25 the board to issue certain permits and authorizations
26 before certain actions are taken under the Endangered
27 Species Act; authorizing certain alternative stormwater
28 treatment and design criteria; providing requirements for
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F L ORIDA H O U S E O F R EPRESENTATI V E S

29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56

ENROLLED

CS/CS/CS/HB 963, Engrossed 1 2010 Legislature
proposing such criteria; authorizing the department and
the board to adopt rules; providing for implementation;
amending s. 311.07, F.S.; revising matching-fund
requirements for projects to rehabilitate wharves, docks,
berths, bulkheads, or similar structures; amending s.
311.09, F.S.; requiring the Department of Transportation
to include certain projects' funding allocations in its
legislative budget request and to submit specified work
program amendments within a certain timeframe; providing
for the transfer of unexpended budget between seaport
projects; amending s. 403.061, F.S.; removing the
requirement to enter into a memorandum of agreement with
the Florida Ports Council from the authority granted to
the Department of Environmental Protection to provide
supplemental permitting processes for the issuance of
certain permits; amending s. 403.813, F.S.; revising
requirements relating to maintenance dredging at seaports;
expanding the parameters for mixing zones and return-water
discharges; prohibiting mixing zones from entering wetland
communities; increasing the time allowance for maintenance
dredging following a storm event; amending ss. 161.055 and
253.002, F.S.; conforming provisions to changes made by
the act; authorizing seaports to enter into public-private
agreements for port-related public infrastructure

projects; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:
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F L ORIDA H O U S E O F R EPRESENTATI V E S

ENROLLED
CS/CS/CS/HB 963, Engrossed 1 2010 Legislature
57 Section 1. Section 373.4133, Florida Statutes, 1is created

58 to read:

59 373.4133 Port conceptual permits.—

60 (1) The Legislature finds that seaport facilities are

61 critical infrastructure facilities that significantly support

62 the economic development of the state. The Legislature further

63 finds that it is necessary to provide a method of priority

64| permit review that allows seaports in this state to become

65 internationally competitive.

66 (2) Any port listed in s. 311.09(1) may apply to the

67 department for a port conceptual permit, including any

68 applicable authorization under chapter 253 to use sovereignty

69 submerged lands under a joint coastal permit pursuant to s.

70 161.055 or an environmental resource permit issued pursuant to

71 this part, for all or a portion of the area within the

72| geographic boundaries of the port. A private entity with a

73 controlling interest in property used for private industrial

74| marine activities in the immediate vicinity of a port listed in

75 s. 311.09(1) may also apply for a port conceptual permit under

76 this section. A port conceptual permit may be issued for a

77| period of up to 20 years and extended one time for an additional

78 10 years. A port conceptual permit constitutes the state's

79 conceptual certification of compliance with state water quality

80 standards for purposes of s. 401 of the Clean Water Act and the

81 state's conceptual determination that the activities contained

82 in the port conceptual permit are consistent with the state

83 coastal zone management program.
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F L ORIDA H O U S E O F R EPRESENTATI V E S

ENROLLED
CS/CS/CS/HB 963, Engrossed 1 2010 Legislature
84 (3) A port conceptual permit application must contain

85 sufficient information to provide reasonable assurance that the

86| engineering and environmental concepts upon which the designs

87 are based are likely to meet applicable rule criteria for

88 issuance of construction permits for subsequent phases of the

89 project. At a minimum, a port conceptual permit application must

90 include the identification of proposed construction areas and

91 areas where construction will not occur; the estimated or

92| maximum anticipated impacts to wetlands and other surface waters

93 and any proposed mitigation for those impacts; the estimated or

94| maximum amount of anticipated impervious surface and the nature

95 of the stormwater treatment system for those areas; and the

96| general location and types of activities on sovereignty

97 submerged lands. Except where construction approval is requested

98 as part of a port conceptual permit application, the application

99 is not required to include final design specifications and

100 drawings. The department shall include conditions in the port

101 conceptual permit specifying the additional information that

102 must be submitted as part of any request for a subsequent

103 construction permit or authorization.

104 (4) In determining whether a port conceptual permit

105 application shall be approved in whole, approved with

106 modifications or conditions, or denied, the department shall

107 effect a reasonable balance between the potential benefits of

108 the facility and the impacts upon water quality, fish and

109 wildlife, water resources, and other natural resources of the

110 state resulting from the construction and operation of the

111 facility.
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F L ORIDA H O U S E O F R EPRESENTATI V E S

ENROLLED
CS/CS/CS/HB 963, Engrossed 1 2010 Legislature
112 (5) A port conceptual permit provides the permitholder

113| with assurance, during the duration of the permit, that the

114 engineering and environmental concepts upon which the designs of

115 the port conceptual permit are based are likely to meet

116 applicable rule criteria for the issuance of construction

117 permits for subsequent phases of the project, if:

118 (a) There are no changes in the rules governing the

119 conditions of issuance of permits for future phases of the

120 project and the port conceptual permit is not inconsistent with

121 any total maximum daily load or basin management action plan

122 adopted for the waterbody into which the system discharges or is

123 located pursuant to s. 403.067(7) and department rules regarding

124 total maximum daily loads; and

125 (b) Applications for proposed future phase activities

126| under the port conceptual permit are consistent with the design

127 and conditions of the issued port conceptual permit. Primary

128 areas for consistency comparisons include the size, location,

129 and extent of the system; type of activity; percent of

130 imperviousness; allowable discharge and points of discharge;

131 location and extent of wetland and other surface water impacts

132 and, if required, a proposed mitigation plan; control

133 elevations; extent of stormwater reuse; and detention or

134 retention volumes. If an application for any subsequent phase

135| activity is made that is not consistent with the terms and

136 conditions of the port conceptual permit, the applicant may

137 request a modification of the port conceptual permit to resolve

138 the inconsistency or that the application be processed

139 independent of the port conceptual permit.
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F L ORIDA H O U S E O F R EPRESENTATI V E S

ENROLLED
CS/CS/CS/HB 963, Engrossed 1 2010 Legislature
140 (6) Notwithstanding any other provision of law, a port

141 conceptual permit or associated construction permit, including

142 any applicable sovereignty submerged lands authorization, may

143 authorize advance mitigation for impacts expected as a result of

144 the activities described in the port conceptual permit. Such

145 advance mitigation shall be credited to offset the impacts of

146 such activities when undertaken, to the extent that the advance

147| mitigation is successful.

148 (7) Final agency action on a port conceptual sovereignty

149 submerged lands authorization associated with a port conceptual

150 permit may not be delegated by the Board of Trustees of the

151 Internal Improvement Trust Fund. However, approval of such an

152 authorization by the board shall constitute a delegation of

153| authority to the department to take final agency action on

154 behalf of the board on any sovereignty submerged lands

155 authorization necessary to construct facilities included in the

156| port conceptual sovereignty submerged lands authorization,

157 unless a member of the board specifically requests that final

158 agency action be brought before the board. Any delegation of

159 authority to the department concerning a private project does

160 not exempt the private project from applicable rules of the

161| Dboard, including lease and easement fees.

162 (8) Except as otherwise provided in this section, the

163 following procedures apply to the approval or denial of an

164 application for a port conceptual permit or a final permit or

165 authorization:

166 (a) Applications for a port conceptual permit, including

167 any request for the conceptual approval of the use of
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F L ORIDA H O U S E O F R EPRESENTATI V E S

ENROLLED
CS/CS/CS/HB 963, Engrossed 1 2010 Legislature

168 sovereignty submerged lands, shall be processed in accordance

169| with the provisions of ss. 373.427 and 120.60. However, if the

170 applicant believes that any request for additional information

171 is not authorized by law or agency rule, the applicant may

172 request an informal hearing pursuant to s. 120.57(2) before the

173 Secretary of Environmental Protection to determine whether the

174 application is complete.

175 (b) Upon issuance of the department's notice of intent to

176 issue or deny a port conceptual permit, the applicant shall

177| publish a one-time notice of such intent, prepared by the

178 department, in the newspaper with the largest general

179 circulation in the county or counties where the port is located.

180 (c) Final agency action on a port conceptual permit is

181 subject to challenge pursuant to ss. 120.569 and 120.57.

182 However, final agency action to authorize subsequent

183| construction of facilities contained in a port conceptual permit

184 may only be challenged by a third party for consistency with the

185| port conceptual permit.

186 (d) A person who will be substantially affected by a final

187 agency action described in paragraph (c) must initiate

188 administrative proceedings pursuant to ss. 120.569 and 120.57

189| within 21 days after the publication of the notice of the

190 proposed action. If administrative proceedings are requested,

191 the proceedings are subject to the summary hearing provisions of

192 s. 120.574. However, if the decision of the administrative law

193 judge will be a recommended order rather than a final order, a

194 summary proceeding must be conducted within 90 days after a
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F L ORIDA H O U S E O F R EPRESENTATI V E S

ENROLLED
CS/CS/CS/HB 963, Engrossed 1 2010 Legislature

195| party files a motion for summary hearing, regardless of whether

196 the parties agree to the summary proceeding.

197 (9) Notwithstanding any other provision of law, the

198| department and the board are authorized to issue permits and

199 authorizations pursuant to this section in advance of the

200 issuance of any take authorization as provided for in the

201 Endangered Species Act and its implementing regulations if the

202| permits and authorizations include a condition requiring that

203 authorized activities shall not commence until such take

204 authorization is issued and shall be consistent with such

205 authorization. The department shall unilaterally modify any

206| permit or authorization issued pursuant to this section to make

207 the permit or authorization consistent with any subsequently

208 issued incidental take authorization. Such a unilateral

209| modification does not create a point of entry for any

210 substantially affected person to request administrative

211| proceedings under ss. 120.569 and 120.57.

212 (10) In lieu of meeting the generally applicable

213 stormwater design standards in rules adopted under this part,

214 which create a presumption that stormwater discharged from the

215 system will meet the applicable state water quality standards in

216 the receiving waters, any port listed in s. 311.09(1) may

217| propose alternative stormwater treatment and design criteria for

218 the construction, operation, and maintenance of stormwater

219| management systems serving overwater piers. The proposal shall

220 include such structural components or best management practices

221 to address the stormwater discharge from the pier, including

222 consideration of activities conducted on the pier, as are
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F L ORIDA H O U S E O F R EPRESENTATI V E S

ENROLLED
CS/CS/CS/HB 963, Engrossed 1 2010 Legislature

223 necessary to provide reasonable assurance that stormwater

224 discharged from the system will meet the applicable state water

225 quality standards in the receiving waters.

226 (11) The department and the board may adopt rules to

227 implement the provisions of this section under the joint coastal

228 permit provisions of chapter 161, the sovereignty submerged

229 lands provisions of chapter 253, and the environmental resource

230| permit provisions of this part. The adoption of such rules is

231 not subject to any special rulemaking requirements related to

232 small business.

233 (12) This section shall take effect upon this act becoming

234 a law and its implementation may not be delayed by any

235| rulemaking under this section.

236 Section 2. Paragraph (a) of subsection (3) of section

237 311.07, Florida Statutes, is amended to read:

238 311.07 Florida seaport transportation and economic

239 development funding.—

240 (3) (a) Program funds shall be used to fund approved

241 projects on a 50-50 matching basis with any of the deepwater

242 ports, as listed in s. 403.021(9) (b), which is governed by a

243| public body or any other deepwater port which is governed by a
244| public body and which complies with the water quality provisions
245 of s. 403.061, the comprehensive master plan requirements of s.
246 163.3178(2) (k), and the local financial management and reporting

247| provisions of part III of chapter 218. However, program funds

248 used to fund projects that involve the rehabilitation of

249 wharves, docks, berths, bulkheads, or similar structures shall

250 require a 25-percent match of funds. Program funds also may be
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F L ORIDA H O U S E O F R EPRESENTATI V E S

ENROLLED

CS/CS/CS/HB 963, Engrossed 1 2010 Legislature
251 used by the Seaport Transportation and Economic Development
252| Council to develop with the Florida Trade Data Center such trade
253| data information products which will assist Florida's seaports
254 and international trade.
255 Section 3. Subsection (10) of section 311.09, Florida
256 Statutes, is amended to read:
257 311.09 Florida Seaport Transportation and Economic
258 Development Council.-—
259 (10) The Department of Transportation shall include in its
260 annual legislative budget request a Florida Seaport
261 Transportation and Economic Development grant program for
262 expenditure of funds of not less than $8 million per year. Such
263| budget shall include funding for projects approved by the
264 council which have been determined by each agency to be
265| consistent and which have been determined by the Office of
2606 Tourism, Trade, and Economic Development to be economically

267 beneficial. The department shall include the specific approved

268 seaport projects to be funded under this section during the

269 ensuing fiscal year in the tentative work program developed

270| pursuant to s. 339.135(4). The total amount of funding to be

271 allocated to seaport projects under s. 311.07 during the

272 successive 4 fiscal years shall also be included in the

273 tentative work program developed pursuant to s. 339.135(4). The

274 council may submit to the department a list of approved projects
275 that could be made production-ready within the next 2 years. The
276 list shall be submitted by the department as part of the needs

277 and project list prepared pursuant to s. 339.135(2) (b) s+

278 339-3135. However, the department shall, upon written request of
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279 the Florida Seaport Transportation and Economic Development

280 Council, submit work program amendments pursuant to s.

281 339.135(7) to the Governor within 10 days after the later of the

282 date the request is received by the department or the effective

283 date of the amendment, termination, or closure of the applicable

284 funding agreement between the department and the affected

285 seaport, as required to release the funds from the existing

286 commitment. Notwithstanding s. 339.135(7) (c), any work program

287 amendment to transfer prior year funds from one approved seaport

288| project to another seaport project is subject to the procedures

289 in s. 339.135(7) (d) . Notwithstanding any provision of law to the

290 contrary, the department may transfer unexpended budget between

291 the seaport projects as identified in the approved work program

292 amendments.

293 Section 4. Subsections (37) and (38) of section 403.061,
294 Florida Statutes, are amended to read:

295 403.061 Department; powers and duties.—The department

296 shall have the power and the duty to control and prohibit

297| pollution of air and water in accordance with the law and rules

298 adopted and promulgated by it and, for this purpose, to:

299 (37) Provide Frter—inteo o memorandum of agreement—with—+the
300| FreoridaPertsCeouneil—which provides a supplemental permitting

301 process for the issuance of a joint coastal permit pursuant to
302 s. 161.055 or environmental resource permit pursuant to part IV
303 of chapter 373, to a port listed in s. 311.09(1), for

304| maintenance dredging and the management of dredged materials

305 from maintenance dredging of all navigation channels, port

306 harbors, turning basins, and harbor berths. Such permit shall be
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307 issued for a period of 5 years and shall be annually extended

308 for an additional year if the port is in compliance with all

309| permit conditions at the time of extension. The department is

310 authorized to adopt rules to implement this subsection.

311 (38) Provide Enterinte o memorandum of agreement—with+the

312| Flerida—PertsCeouneilwhiech provides a supplemental permitting

313| process for the issuance of a conceptual joint coastal permit

314| pursuant to s. 161.055 or environmental resource permit pursuant

315 to part IV of chapter 373, to a port listed in s. 311.09(1), for

316| dredging and the management of materials from dredging and for

317 other related activities necessary for development, including

318 the expansion of navigation channels, port harbors, turning

319 basins, harbor berths, and associated facilities. Such permit

320 shall be issued for a period of up to 15 years. The department

321 is authorized to adopt rules to implement this subsection.

322 The department shall implement such programs in conjunction with

323 its other powers and duties and shall place special emphasis on

324 reducing and eliminating contamination that presents a threat to

325 humans, animals or plants, or to the environment.

326 Section 5. Subsection (3) of section 403.813, Florida

327 Statutes, is amended to read:

328 403.813 Permits issued at district centers; exceptions.-—

329 (3) For maintenance dredging conducted under this section

330 by the seaports of Jacksonville, Port Canaveral, Fort Pierce,

331 Palm Beach, Port Everglades, Miami, Port Manatee, St.

332 Petersburg, Tampa, Port St. Joe, Panama City, Pensacola, Key

333| West, and Fernandina or by inland navigation districts:

334 (a) A mixing zone for turbidity is granted within a 150-
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335| meter IB8HB-meter radius from the point of dredging while dredging

336 is ongoing, except that the mixing zone may d€ees not extend into

337 areas supporting wetland communities, submerged aquatic

338| vegetation, or hardbottom communities.

339 (b) The discharge of the return water from the site used
340 for the disposal of dredged material shall be allowed only if
341 such discharge does not result in a violation of water quality
342 standards in the receiving waters. The Hewewvery—any—Ssuwch return-
343| water discharge into receiving mammade waters shall be £hat—are
344 wmet—dnMenreeLCeounty—+sS granted a mixing zone for turbidity

345| within a 150-meter radius from the point of discharge during and

346 immediately after the diseharge—whilte dredging is—engeins,

347| except that the mixing zone may dees not extend into areas

348 supporting wetland communities, submerged aquatic vegetation, or

349 hardbottom communities etwtside—the manmade—waters. As—used—Iw

350 : 7 s s

351

352 other surface watersor semiencleosed port—berths

353 (c) The state may not exact a charge for material that

354 this subsection allows a public port or an inland navigation

355 district to remove.

356 (d) The use of flocculants at the site used for disposal
357 of the dredged material is allowed if the use, including

358 supporting documentation, is coordinated in advance with the

359 department and the department has determined that the use is not
360 harmful to water resources.

361 (e) This subsection does not prohibit maintenance dredging
362 of areas where the loss of original design function and
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363| constructed configuration has been caused by a storm event,
364| provided that the dredging is performed as soon as practical
365 after the storm event. Maintenance dredging that commences
366 within 3 2 years after the storm event shall be presumed to
367 satisfy this provision. If more than 3 2 years are needed to
368 commence the maintenance dredging after the storm event, a
369 request for a specific time extension to perform the maintenance
370 dredging shall be submitted to the department, prior to the end
371 of the 3-year 2Z2—year period, accompanied by a statement,
372 including supporting documentation, demonstrating that
373 contractors are not available or that additional time is needed
374 to obtain authorization for the maintenance dredging from the
375| United States Army Corps of Engineers.
376 Section 6. Subsection (1) of section 161.055, Florida
377 Statutes, is amended to read:
378 161.055 Concurrent processing of permits.—
379 (1) When an activity for which a permit is required under
380 this chapter also requires a permit, authorization, or approval

381 described in paragraph (2) (b), including a port conceptual

382 permit pursuant to s. 373.4133, the department may, by rule,

383| provide that the activity may be undertaken only upon receipt of
384 a single permit from the department called a "joint coastal

385 permit," as provided in this section.

386 Section 7. Subsection (2) of section 253.002, Florida

387 Statutes, 1s amended to read:

388 253.002 Department of Environmental Protection, water

389 management districts, Fish and Wildlife Conservation Commission,
390 and Department of Agriculture and Consumer Services; duties with
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391 respect to state lands.—
392 (2) Delegations to the department, or a water management
393 district, or the Department of Agriculture and Consumer Services
394 of authority to take final agency action on applications for
395 authorization to use submerged lands owned by the board of
396 trustees, without any action on behalf of the board of trustees,

397 shall be by rule, provided that delegations related to port

398 conceptual permits shall be in accordance with s. 373.4133.

399 Until rules adopted pursuant to this subsection become

400 effective, existing delegations by the board of trustees shall
401 remain in full force and effect. However, the board of trustees
402 is not limited or prohibited from amending these delegations.
403 The board of trustees shall adopt by rule any delegations of its
404 authority to take final agency action without action by the

405| Dboard of trustees on applications for authorization to use board
406 of trustees-owned submerged lands. Any final agency action,

407 without action by the board of trustees, taken by the

408 department, or a water management district, or the Department of
409 Agriculture and Consumer Services on applications to use board
410 of trustees-owned submerged lands shall be subject to the

411| provisions of s. 373.4275. Notwithstanding any other provision
412 of this subsection, the board of trustees, the Department of

413 Legal Affairs, and the department retain the concurrent

414 authority to assert or defend title to submerged lands owned by
415 the board of trustees.

416 Section 8. A seaport listed in s. 311.09(1), Florida

417 Statutes, may receive or solicit proposals from and enter into a

418| public-private infrastructure project agreement with a private
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419 entity, or a consortium of private entities, to build, operate,

420| manage, maintain, or finance a port-related public

421 infrastructure project.

422 Section 9. Except as otherwise expressly provided in this

423 act, this act shall take effect July 1, 2010.
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Executive Summary

Introduction

On October 6, 2009, TranSystems Corporation was contracted by
the Florida Office of Drug Control to provide an analysis of Florida’s
seaport security, and potential conflicts that exist between
regulatory obligations mandated by the state under Florida Statute
(FS) 311.12% and the federal government through the Maritime
Transportation Security Act (MTSA) of 2002. Over a 100-day
period, the TranSystems team conducted an exhaustive study that
has resulted in this report.

The TranSystems team developed a comprehensive set of findings
presented within the various sections of this study. These findings
were based on the analyses of state statutes, federal regulations,
seaport security documents, survey data gathered specifically for
this report, criminal incident reports, open source and classified
threat intelligence, and interviews with government and private
sector stakeholders.

Background

Prior to 2001, studies by the federal government and the Florida
Department of Law Enforcement (FDLE) determined that Florida’s
seaports were conduits for a variety of criminal activities, including
drug smuggling, money laundering, and other criminal
conspiracies. Significant contributing factors to this phenomenon
were the vulnerabilities in physical, personnel, and information
security at Florida's seaports. To address these concerns, in 2001,
Florida achieved a significant milestone through its passage of FS
311.12. This new law mandated minimum security requirements
including seaport security plans, security training, fencing, lighting,
access controls, and other security measures. Inasmuch as FS
311.12 falls under Chapter 311 Florida Seaport Transportation and
Economic Development, it is clear that the framers of this
legislation were cognizant of the importance of Florida's seaports to
the state’s economy.

As a result of the terrorist attacks of September 11, 2001, the U.S.
implemented wide-ranging regulatory measures and guidelines
specifically targeted at protecting the nation’s seaports. The federal
government's multi-layered security strategy is deployed across
several agencies that have responsibilities for transportation
security, including the Department of Homeland Security (DHS),
Transportation Security Administration (TSA), U.S. Customs and

1 FS 311.12 falls under Section 311 of Florida State law entitled Florida Seaport Transportation and Economic Development.
|
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Border Protection (CBP), and the U.S. Coast Guard. When FS
311.12 was introduced by Florida’s Legislature, it could not have
envisioned the events of 9/11 or the assumption of responsibility for
seaport security by the federal government almost a decade later.
Following the enactment of the MTSA, Florida is the only state with
its own statutory seaport security regulations.

However, with the adoption of the MTSA, along with the SAFE Port
Act of 2006 and other related federal seaport security regulations,
guidelines, and port security grant programs, Florida's seaport
community has asked whether FS 311.12 is still necessary. Many
argue that duplication, overlap, and conflict exist between the
regulatory obligations directed at seaport operators within FS
311.12 and MTSA. One of the central concerns raised by the
private sector is the degree to which two sets of security standards
and obligations create a competitive and economic disadvantage
for Florida’s seaports with respect to neighboring states. If true, this
could have far-reaching consequences on what are called “the
economic engines” for Florida’s economy - the state’s 14
deepwater seaports. To underscore their importance, it is revealing
that in 2008 maritime cargo activities at these seaports were
responsible for generating more than 550,000 direct and indirect
jobs and $66 billion in total economic value.

Recommendations

The following is a brief summary of key findings followed by our
recommendations; complete findings and analyses associated with
the recommendations are found later in this report. It should be
noted that these recommendations do not necessarily reflect the
point-of-view of every stakeholder that participated in our research.
Indeed, it is likely that no party wil agree with every
recommendation that we put forth. However, these
recommendations are consensus driven from a team that contains
national experts in maritime security, including former law
enforcement officials, intelligence officers, seaport directors,
maritime security educators, maritime and aviation security
specialists, U.S. Coast Guard personnel, and port security
directors.

Key Findings

1. FS 311.12 was a necessary and important step in addressing
identified threats arrayed against Florida’s seaports at the time of
its passage — and it built a strong foundation for later compliance
with the MTSA.

2. As a consequence of FS 311.12 and the early efforts of FDLE,
Florida's seaports are better prepared to deter, detect, delay and

]
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deny both criminal and terrorist threats than ports in any other
state.

3. FDLE was an essential partner to the seaports in ensuring that
physical, personnel, and information security programs were
instituted statewide prior to the enactment of MTSA.

4. As a consequence of 9/11, and the subsequent passage of the
MTSA, the federal government has created regulations that have
effectively and capably rendered much of FS 311.12 obsolete. For
example, both MTSA and FS 311.12 regulate and / or provide for
seaport security plans, practices, and audits.

5. The MTSA obligates Florida's seaport security directors to create
and update on an ongoing basis a threat and vulnerability
assessment for their respective ports. Such assessment is then
used to develop a Facility Security Plan (FSP) containing port-
recommended risk mitigation measures subject to U.S. Coast
Guard approval. This is extremely difficult for them to accomplish in
a professional manner given the lack of available threat intelligence
resources to these security directors. Their only available threat
intelligence is general in nature, and found through open source
material or on the U.S. Coast Guard's HOMEPORT web site.
Absent port-specific international, regional, and local threat
intelligence, seaports are left to speculate as to the risk they are
obliged to mitigate.

6. The existence of dual regulations — by both Florida and the federal
government — has created confusion, duplication of effort, and
wasted financial and human resources, all of which could be put to
better use enhancing seaport security. As an example, FS 311.12
requires FDLE to conduct seaport security compliance audits while
the MTSA also requires the U.S. Coast Guard to conduct
compliance audits of the same ports. This creates an obvious
duplication of effort and waste of resources.

7. By reference, FS 311.12 prescribes physical standards that are
neither performance- nor risk-based. This has resulted in the
expenditure of substantial financial resources to protect, for
example, empty fields and aggregate storage yards that pose no
risk to the seaport or the surrounding community. While a waiver
process does exist, ports have reported that it is burdensome, time
consuming, and costly. “Best practices” that are utilized in Florida,
and throughout the U.S., typically refrain from prescribing security
standards, and instead employ flexible performance standards that
are based on risk.

8. Prior to MTSA, Florida instituted a much-needed port ID program
that required a background check performed by FDLE. Subsequent
to the enactment of the MTSA, the federal government created the
Transportation Worker Identification Credential (TWIC) which
requires the applicant to be fingerprinted and a background check
be performed by the FBI prior to its issuance. All persons requiring
access to restricted areas of a seaport in Florida must now hold a
TWIC. However, FS 311.12 requires that seaports continue to
perform state background checks and collect fees from TWIC-
holders. Florida is believed to be the only state that requires both a
federal and a state background check. Florida's seaport directors
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11.

and tenants point to this requirement as an expensive and
cumbersome legacy element of FS 311.12. The federal
government believes that the background checks performed by
TSA, and using the FBI's criminal database prior to the issuance of
a TWIC, are sufficient to protect seaports against the introduction of
individuals who could pose a threat.

The Seaport Security Standards Advisory Committee (SSSAC)
membership, as authorized by Florida’s Legislature, is not reflective
of the stakeholder community it is designed to serve. At present,
nine of 13 positions are dedicated to state government
representatives. The U.S. Coast Guard does not hold a permanent
seat on the committee. Furthermore, the SSSAC is not required to
produce an annual report to the Governor or Legislature on the
status of seaport security within the state.

The Port Security Standards — Compliance Plan (2001), which is
incorporated by reference in FS 311.12, requires that seaports
employ sworn law enforcement officers. This results in a highly
trained and costly police force performing routine security functions,
such as credential checking at access points and security patrols
that are typically conducted by contract security personnel at
seaports elsewhere in the U.S. This requirement exists even if the
seaport can demonstrate that local police or sheriff's personnel are
able to respond in a timely manner to an emergency within the port.
It also does not take into consideration that, subsequent to the
enactment of the MTSA, there is often a federal presence within the
port, including agents from CBP and Immigration and Customs
Enforcement (ICE), as well as U.S. Coast Guard personnel. While
such federal officials may not have a police function per se, they do
serve as a strong deterrent against crime. This requirement is one
of the most costly obligations required by FS 311.12.

Data collected in this study demonstrates that higher operating
costs associated with dual regulations have severely impacted
seaport operating budgets, resulting in reduced infrastructure
improvements, a loss of jobs, and diminished competitiveness with
neighboring states.

|
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Recommendations

TranSystems recommends that rather than continuing the struggle
to ‘align’ FS 311.12 with the MTSA, the Florida Legislature consider
implementing these recommendations:

1. USCG Regulation of Port Security: Recognize the authority
vested to the U.S. Coast Guard and Captain of the Port (COTP) by
the federal government, and transfer sole responsibility for security
standards, plans, practices, and audits to the U.S. Coast Guard.
The U.S. Coast Guard and the COTP should exclusively perform
seaport security compliance inspections and audits.

2. FDLE Port Security Role: Re-task FDLE with the responsibility to
develop and promulgate port-specific threat intelligence (e.g.,
international, national, state, & local) for use by seaport security
directors in the fulfillment of their MTSA-obligation to conduct
ongoing threat and vulnerability assessments of their seaports.
Ensure that appropriate funding is provided to FDLE for this role,
which will substantially increase the manpower requirements that
they are currently allocated for seaport security. Eliminate FDLE's
compliance inspection responsibility under FS 311.12.

3. SSSAC Membership Modification: Reconstitute the Seaport
Security Standards Advisory Committee (SSSAC) membership to
provide greater participation by Florida seaport stakeholders (e.g.,
seaport management, shipping companies, and seaport tenants).
The Committee should meet at least quarterly, and issue an official
report on an annual basis to the Governor and the state Legislature
on the “State of Seaport Security” for their review and possible
action. The SSSAC membership should be composed of six state
representatives, one representative from the U.S. Coast Guard,
and six representatives from the private sector.

4. Performance- and Risk-Based Security Standards: Eliminate
the prescribed security standards contained within the Port Security
Standards Compliance Plan (2001) as referenced in FS 311.12.
Florida seaports should incorporate performance- and risk-based
security standards as required by 33 CFR Part 105 and that are
subject to approval by the U.S. Coast Guard.

5. State Background Check: Abandon the requirement for state
criminal background checks for individuals requesting access to
restricted areas within Florida's seaports if they have successfully
undergone an FBI-conducted background check and have been
issued the federal TWIC.

6. Port Access Control ID Badges: Authorize seaports to issue a
Port Access Control ID Badge for use at their respective port and
stipulate that the Port Access Control ID Badge will be used in
conjunction with TWIC. The issuance of a Port ID badge should be
contingent upon:

= Presentation of a valid TWIC;

= Submission of a notarized Document of Request for Issuance of a
Port ID Badge (DoR). Such document should be provided by a
tenant, vendor, or other authorized party having business in the
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port, and attesting to the need of the individual named within the
DoR to access the port's restricted areas;
= Port Access Control ID Badges should contain the photograph and
name of the bearer, the name and emblem of the port, area(s) of
authorized access, and a date of expiration matching that of the
bearer's TWIC; and
= Ports should be authorized to charge a fee to cover the related
administrative costs.

7. Sworn Law Enforcement Presence Requirement: Eliminate the
legislative requirement for an on-site sworn law enforcement
presence at the ports. Ports that choose not to have on-site law
enforcement should be required to demonstrate the ability of the
local sheriff or police department to respond within a reasonable
time to an emergency. Seaports shall engage licensed contract
security personnel, law enforcement officers, or a combination
thereof to perform access control, screening, patrols, and other
security functions stipulated within their FSP and approved by the
U.S. Coast Guard COTP.

Conclusion

While there were numerous obstacles in the development of this
report — including continual delays in receiving essential data and
not receiving requested data at all — this report provides a
comprehensive analysis of the current port security regulatory
environment in the state of Florida. The above findings and
recommendations, and the detailed report to follow, was prepared
to provide the Florida Office of Drug Control a clear understanding
of the challenges Florida's ports face in complying with two
redundant regulations. The intent of this report is to highlight the
recognized deficiencies and offer cost-effective solutions to
enhance the security of Florida’s seaports.

Despite the impediments faced in preparing this report,
TranSystems received sufficient information and commendable
assistance from all the necessary stakeholders — especially from
the seaports, FDLE, U.S. Coast Guard, and the Florida Ports
Council — such that we are confident the content within will meet
this report’s intended goal.
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